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Amendment No. 2
to
BROADSTONE NO. 2 PUBLIC
IMPROVEMENTS LEASE AGREEMENT

This Amendment to Broadstone No. 2 Public Improvement Lease Agreement, dated
December 8, 2009 (“Amendment”) amends the Broadstone No. 2 Public Improvement Lease
Agreement (“Agreement”) dated April 11, 1994, recorded on April 15, 1994, Book 94 04 15,
Page 1119, and Amendment No. 1 to the Broadstone Public Improvements Lease Agreement
dated August 28, 2007, entered into between the City of Folsom, a municipal corporation
(“City”) and Elliott Homes, Inc., an Arizona corporation (“Elliott”). The parties enter into this
Amendment to clarify various matters and to reflect the current understanding, rights, and
obligations of the parties with respect to the subject matter of the Agreement. The Amendment
supersedes all of the terms and conditions of the initial Agreement and Amendment No. 1 to the
Agreement.

WITNESSETH:

WHEREAS, as of the date of execution of this Amendment, Elliott is the owner of
certain real property located in the City commonly known as Broadstone Unit No. 2, and desires

to develop a portion thereof in a manner suitable for operation of a Regional Mall, Power Center,

and Office/Industrial uses;

WHEREAS, Elliott dedicated to the City real property (the “Property”) consisting of a
portion of the project as described in Exhibit “A”;

WHEREAS, the City accepted the Property and to lease the Property to Elliott for the
purpose of constructing certain public improvements (the “Public Improvements™) as described
and identified in Exhibits “B-1" and “B-2” on the Property in connection with the development
of the Project and to support office and industrial development designed to encourage corporate
locations and relocations to the City and to facilitate additional job creation;
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WHEREAS, Elliott subleases the Property and Public Improvements constructed by
Elliott thereon to the City for the benefit of the public and in furtherance of the public purposes
of the City;

WHEREAS, the Public Improvements benefit the City by providing access routes for
traffic and emergency and safety equipment to the Project and the surrounding property;

WHEREAS, the parties entered into a development agreement prior to or concurrent with
the date of this Agreement;

WHEREAS, this Amendment No. 2 to the Broadstone No. 2 Public Improvements Lease
Agreement is entered into for the purposes of modifying the formula with which to calculate the
lease payments

AGREEMENT

NOW, THEREFORE, for and in consideration of the mutual promises and agreements
herein contained, the parties hereto agree as follows:

Section 1: Definitions

Unless the context otherwise requires, the terms defined in this Section 1 shall, for all
purposes of this Agreement, have the meaning herein specified.

(a) Agreement; Lease Agreement:; [ ease. “Agreement,” “Lease Agreement”
or “Lease” means this Lease Agreement.

(b) Broadstone Unit No. 2. “Broadstone Unit No. 2” means that certain real
property located in the City of Folsom, County of Sacramento, State of California, which is the
location of the Broadstone Unit No. 2 Master Development Plan adopted on October 27, 1992,
by the Folsom City Council.

© City. “City” means the City of Folsom, County of Sacramento, State of
California.

(d) Elliott. “Elliott” means Elliott Homes, Inc., an Arizona corporation, its
successors or assigns.

(e) Lease Payment. “Lease Payment” means the rental for the Public
Improvements payable by the City to Elliott pursuant to the Public Improvements Lease, as set
forth in Section 8(a) of this Agreement.

® Project. “Project” means the Regional Mall and Power Center Project as
described in the Broadstone Unit No. 2 Master Development Plan adopted on October 27, 1992,
by the Folsom City Council.
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(g)  Property. “Property” means that certain real property located in the City
of Folsom, County of Sacramento, State of California, and more particularly described in Exhibit
“A” attached hereto and incorporated herein by reference.

(h) Property Lease. “Property Lease” means the lease by the City of Elliott of
the Property described in Exhibit “A.”

(1) Public Improvements. “Public Improvements” or “Improvements” means
the public facilities constructed on the Property in connection with the development of the
Project. The Public Improvements are identified and more particularly described in Exhibits “B-
1” and “B-2,” attached hereto and incorporated herein by reference.

()] Public Improvements Lease. “Public Improvements Lease” means the
sublease by Elliott to the City of the Property and the lease of the Public Improvements to be
constructed on the Property by Elliott.

(k) Punch List. “Punch List” means a list of corrections and incomplete items
required by the Public Works Department to meet the City’s criteria for acceptance of Public
Improvements constructed by a person or entity other than the City.

)] Regional Mall. For purposes of the Agreement, “Regional Mall” means a
retail shopping center with a minimum of 600,000 gross leasable square feet. Unless otherwise
specified in this Agreement or any of the exhibits, square footage for purposes of the Agreement
shall be measured in gross leasable square feet. The definition of Regional Mall herein shall
prevail over all other conflicting references to a Regional Mall in the Agreement, including, but
not limited to, the reference to a Regional Mall at section 8(d) of the Agreement. The Regional
Mall shall also be known as Palladio.

(m)  Regional Mall and Power Center Sales Tax Zone Account. “Regional
Mall and Power Center Sales Tax Zone Account” means that account maintained by the City into
which it records the revenues received by the City from the State of California for the City’s
share of sales tax collected on goods and services sold within the Broadstone Unit No. 2 project.
In this Agreement, it may also be referred to as the “Sales Tax Zone Account.”

(n) Power Center. “Power Center” means a retail shopping center with a
minimum of 400,000 gross leasable square feet, and four or more high-volume, discount
destination-type retailers, with the majority of the shopping center’s space devoted to the
anchor/major stores.

SECTION 2: Recitals

The recitals contained in this Agreement are an integral part of this Agreement.

SECTION 3: Owner in Fee; Dedication
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Elliott covenants that it is the fee owner of the Property. Elliott shall offer to the City and
the City shall accept from Elliott, dedication of the Property for public use at the time that any
Final Subdivision Map or Final Parcel Map for the Project is recorded. Conveyance to the City
of the fee title free of any and all liens and encumbrances to the Property is a condition precedent
to this Agreement and the obligations of the City and Elliott hereunder. This Agreement shall be
recorded by City when fee title to the Property vests in City.

SECTION 4: Property Lease to Elliott

City hereby leases the Property to Elliott, and Elliott leases the Property from the City
(the “Property Lease”). Elliott further agrees to pay an advance lease payment of one dollar
($1.00) for the entire term of the Property Lease. The Property Lease shall commence on the
date the City accepts dedication of the Property and title to the Property vests in the City and
shall end on the termination of the Public Improvements Lease, as provided in Section 7 of this
Agreement.

Notwithstanding any other terms of this Agreement, neither the Property Lease nor the
Public Improvements Lease shall commence until the Development Agreement By and Between
the City of Folsom and Elliott Homes Relative to the Development Known as Broadstone No. 2
has been executed and is effective.

SECTION 5: Construction of Public Improvements

(a) Public Improvements Obligations. Elliott shall, at its own expense and
cost, finance and construct on the Property the Public Improvements identified and described in
Exhibits B-1 and B-2 pursuant to the requirements and standards of the City of Folsom. These
exhibits only address the improvements subject to this Lease, and are not intended to modify or
supersede the type or timing of Public Improvements needed to meet other requirements for
development of the Project, such as tentative map conditions, mitigation measures, or
requirements of the development agreement. In no event will the City grant or allow credit for
any fees based on the Public Improvements constructed pursuant to this Agreement.

(b) Terms of Construction. Elliott shall pay all workmen and materialmen
providing services or materials to the Property and shall not allow any mechanic’s or
materialmen’s lien to attach to, or become a lien against, the Property. If any such lien attaches
to or against the Property, Elliott agrees to discharge such lien within fifteen (15) days after
written notice thereof from City to Elliott, or to provide a satisfactory bond against any such lien
within such time. In connection with the construction of any Public Improvements such work
and materials shall be deemed to be conducted or furnished on behalf of Elliott and not on behalf
of City, it being understood that Elliott is the owner of the Public Improvements (and not the
“agent” of the City) for purposes of the application of Title XV of the California Civil Code.
Elliott shall cause to be posted on the property and to be recorded in the County Recorder’s
office of the County of Sacramento, prior to the commencement of any work giving rise to a
claim under Title XV of the Civil Code, a Memorandum of Lease and a “Notice of Non-
Responsibility” for and on behalf of City as required by Civil Code section 3094, In the event
that the City shall give its written consent or join in any applications, petitions, or other
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documents required of Elliott in connection with the construction and operation of the Public
Improvements, such cooperation shall not be deemed to be an agreement or consent by the City,
or to subject the City’s interests in the Property to any mechanic’s or materialmen’s lien which
may be filed in respect of the Public Improvements or any alterations thereof made by or on
behalf of Elliott.

Elliott shall (i) construct the Public Improvements on the Property, (ii) make any
complementary or appropriate changes to the Property, and (iii) do everything necessary or
proper to accomplish the foregoing, all in the manner which Elliott deems appropriate; provided
that Elliott shall not construct any Public Improvements without the prior written consent of the
City which shall not be unreasonably withheld as long as Elliott’s requests are consistent with
the intent of this Lease and with the Development Agreement entered into between the City and
Elliott and with the Vested Tentative Map and the Broadstone Unit No. 2 Master Development
Plan for Broadstone Unit No. 2.

Prior to the commencement of construction of the Public Improvements or applicable
portions thereof, Elliott shall submit to the City its plans for approval to the City together with
evidence that all necessary licenses, permits, and approvals required therefor have been obtained
from the appropriate federal and state agencies relative to the construction of the Public
Improvements and evidence that Elliott has financing or other sources of funds available to pay
for the cost therefor.

Fee simple determinable title to any Public Improvements constructed on the Property
during the term of this Agreement shall automatically be vested in Elliott from the time any such
Improvements come into existence until the Lease Termination Date as outlined in Section 7 or
the earlier termination of this Agreement. Fee simple title to any Public Improvements on the
Property shall automatically vest in the City on the Lease Termination Date or earlier termination
of this Agreement. No additional documentation shall be necessary to reflect the respective
interests of the City and Elliott in the Public Improvements; provided however, that either party,
upon the reasonable request of the other or any third-party lender, shall execute and deliver any
reasonable documentation to reflect such interests.

Elliott agrees to comply with all lawful governmental requirements and to obtain all
necessary governmental permits in connection with the construction of the Public Improvements.

Elliott shall, at all times during the construction of the Public Improvements, maintain
public liability insurance for the protection and benefit of the City and Elliott. The aforesaid
insurance shall be in a minimum amount of at least one million dollars ($1,000,000.00),
combined single limit, for injury, including death, to any person or persons, and for property
damage, in any once incident.

Elliott shall require that all subcontractors hired by or contracted with by Elliott, at all
times during the construction of the Public Improvements, maintain public liability insurance for
the protection and benefit of the City and Elliott. The aforesaid insurance shall be in a minimum
amount of at least one million dollars ($1,000,000.00) combined single limit, for injury,
including death, to any person or persons, and for property damage, in any one incident.
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Elliott shall, during the period in which substantial construction activities are being
performed in connection with the Public Improvements, maintain full coverage builder’s risk
insurance for the protection and benefit of the City and Elliott in an amount equal to the full
replacement cost of the Public Improvements.

Elliott shall require all subcontractors hired by or contracted with by Elliott, during the
period in which substantial construction activities are being performed by said subcontractors in
connection with the Public Improvements, to maintain full coverage builder’s risk insurance for
the protection and benefit of the City and Elliott in an amount equal to the full replacement cost
of the Public Improvements. '

Elliott shall, at all times during the construction of the Public Improvements, maintain (i)
workers’ compensation or similar insurance affording statutory coverage and containing
statutory limits, and (ii) such other insurance against other incurable hazards as are from time to
time commonly insured against in the case of premises similarly situated.

All of the insurance policies described in this Section shall be issued by a company or
companies licensed to do business in California and approved by the City, and shall contain
terms and conditions acceptable to the City, which approval will not be unreasonably withheld.
Said insurance shall name the City as an additional insured, and shall contain an endorsement
that will prohibit cancellation of the policy prior to the expiration of thirty (30) days’ notice of
such proposed cancellation to the City. Receipts evidencing payment for said insurance and
copies of the policies shall be delivered to the City at the time of the issuance or renewal thereof.

Elliott shall indemnify, defend, save, and hold the City harmless from and against any
costs, actions, suits, proceedings, claims of damage, or demands, (including costs of
investigation and settlement) on account of any injuries to, or death of, any person or persons, or
any damage to property, which occurs on the Property, or applicable portion thereof, during the
construction of the Public Improvements. The provisions of this Section shall survive the
termination of this Agreement.

SECTION 6: Public Improvements Lease to the City

Upon commencement of the Public Improvements Lease as described in Section 7(a),
Elliott shall sublease the Property and lease the Public Improvements to the City and the City
shall sublease the Property and lease the Public Improvements from Elliott (the “Public
Improvements Lease”), subject to the terms and conditions set forth in this Agreement. Elliott
shall thereafter be obligated to diligently proceed with the completion of the balance of the
Public Improvements listed in Exhibit B-2 provided any failure by Elliott to diligently complete
the Public Improvements listed in Exhibit B-2 shall not constitute a material breach of their
Lease so long as the development and operation of the Project is not adversely affected thereby.
Exhibits B-1 and B-2 are incorporated herein by reference as if set forth in full.

SECTION 7: Term of the Public Improvements Lease
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(a) Commencement. The lease payment terms shall begin with the opening of
each component of the Project and run for independent 20-year terms as set forth in this Section

(b) Duration of Term by Component

o The Power Center term is effective May 26, 1999 and terminates May 25,
2019.

e The Palladio term is effective December, 10, 2009, and terminates
December, 9, 2029,

Notwithstanding any other provision in this Agreement, in no event shall the term of the
lease extend beyond the date when the cumulative Maximum Discounted Present Value of the
Allocation Payment as described in Section 8(a) has been paid.

(c) Extensions.
There shall be no extension beyond the terms described in Section 7 (a) and (b)

(d) Reversion.

Upon termination of the Lease, the Property shall revert to the City and the Public
Improvements shall become the property of the City.

SECTION 8: Rental Obligations

For the sublease of the Property and the Public Improvements, the City shall pay from the
Broadstone Regional Mall and Power Center Sales Tax Zone Account, the Lease Payments, as
set forth in Section 8(a), in the amounts, at the times and in the manner set forth in this
Agreement. Elliott acknowledges that the Lease Payments payable by the City to Elliott are a
function of sales tax revenues generated by the Project, and that the Lease Payment due and
payable for any Rental Period during which this Lease is in effect may be Zero Dollars ($0)
based upon such sales tax revenues.

Notwithstanding any provision herein to the contrary, in the event that the allocation by
the State to the City, as of the date of this Agreement, of sales tax revenues generated in the City
is changed, revised or otherwise amended, the City and Elliott each agree to meet in good faith to
revise this Agreement to reflect as closely as possible the original intent of the parties in entering
into this Agreement with respect to the allocation of sales tax receipts. The City shall continue to
make any payments due, but only so long as the source of those payments are distributed to the
City based on point-of-sale, and the payments can legally be used in the manner provided for in
this Lease.

Rental obligation amounts constitute in the aggregate the total of the annual rentals
payable by the City under the Public Improvements Lease as follows:
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(a) Lease Payments. The City agrees to pay annually to Elliott, Lease
Payments for rental periods January 1 through December 31 (“Rental Periods”), as calculated in
accordance with the terms of this Section 8(a).

1) Beginning on January 1, 2010, for the 2009 and subsequent sales
tax years, the Allocation Payment shall be an amount equal to 35% of the Allocable Sales Tax
Revenue for the Regional Mall and Power Center. Allocable Sales Tax Revenue shall be all
Actual Sales Tax Revenue generated within the Regional Mall and the Power Center. For each
of the years 2009 and 2010, the Allocation Payment shall be capped $300,000. If during either
these years, 35% of the Allocable Sales Tax Revenue equals more than $300,000, the maximum
Allocation Payment shall be $300,000 for that year.

(i)  After the Allocation Payment has been calculated each year, its
discounted present value shall be calculated as follows:

1. The number of years shall be determined as the year for which
the calculation is being made minus 1993.

2. The Calculated Discount Factor shall be the number 1.07 raised
to a power equal to the number of years calculated above.

3. The Current Discounted Present Value of the Allocation
Payment shall be equal to the Allocation Payment divided by
the Calculated Discount Factor from above.

4. The Cumulative Discounted Present Value of the Allocation
Payment shall be the sum of the prior Cumulative Discounted
Present Value of the Allocation Payment plus the Current
Discounted Present Value of the Allocation Payment.

(iii) In no event may a payment be made which would cause the
Cumulative Discounted Present Value of the Allocation Payment to exceed $12 million if only
the Regional Mall Phase I is open, $8 million if only the Power Center is open, $20 million if
both are open, or $20 million if the Power Center is not open and the Regional Mall Phase 1 is
open. These respective amounts are the Maximum Discounted Present Value of the Allocation
Payment.

(iv)  All Lease Payments shall be due and payable on April 15 of each
year (for the immediately preceding Rental Period ending the previous December 31), beginning
April 15 of the year following the year in which the Public Improvements Lease commences as
provided in Section 7. For any Lease Payments accruing during the term of the Public
Improvements Lease, the obligation to pay such Lease Payment shall continue notwithstanding
the due date therefor occurring after the termination of the Lease.

) During the term of the Lease, Allocation

Payments shall apply only to the Actual Sales Tax Revenue for the Power Center and the
Regional Mall.
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(vi)  Each Lease Payment shall be paid to Elliott in lawful money of the
United States of America, by warrant or check drawn against funds of the City, only from
available funds in the Broadstone Regional Mall and Power Center Sales Tax Zone Account
(hereinafter “Sales Tax Zone Account”). Each Lease Payment which is not paid when due shall
bear interest at the Wall Street Journal prime rate plus two, beginning on the date on which such
payment becomes due until the same is paid. The Wall Street Journal prime rate shall be
determined as of the date when such interest first begins to accrue.

(vi)  Notwithstanding the foregoing, the City may withhold rental
payments if so ordered by a court of competent jurisdiction in connection with an action brought
by a third party not a party to this Agreement; provided, however, except as provided in Section
23, that rental obligations shall continue to accrue and on such date that the court determines the
City to be liable for such rental obligations and the court order is lifted, the aggregate unpaid rent
shall be due and payable, together with any interest actually earned thereon during the period in
which City withheld such payments. City agrees to deposit such funds in an interest-bearing
account otherwise used by City for investment of City funds.

b) Taxes; Operating and Management Expenses.

(1) In addition to the Lease Payment, upon acceptance of the Public
Improvements, City shall pay at its own expense, all costs incurred by the City for the operation,
repair, maintenance, and replacement, in neat, clean, safe, good order and condition, of the
Public Improvements. The City shall, at its expense, maintain the Public Improvements in good
order, condition and repair at a level of service consistent with that maintained on similar public
improvements in the City and shall provide or cause to be provided all necessary services, to
insure proper use, operation and maintenance. It is understood and agreed that in consideration
of the payment by the City of the Lease Payment provided for herein, Elliott is only obligated to
furnish the Public Improvements. Elliott shall have no obligation to incur any expense of any
kind or character in connection with the management, operation, or maintenance of the Public
Improvements during the term of the Lease except that Elliott shall remedy any defects in the
improvements arising from faulty or defective construction of said improvements occurring
within 12 months after acceptance thereof. The City shall keep the Public Improvements free
and clear of all liens, charges, and encumbrances associated with the performance of its
obligations hereunder. Notwithstanding any damage to the Public Improvements, the City shall
repair the Improvements consistent with this Section 8(b)(i) without any interruption or
abatement of rental obligations.

(ii)  The City shall deduct from the amounts due to lessee any taxes and
assessments of any nature whatsoever, including, but not limited to, excise taxes, ad valorem
taxes, ad valorem and specific lien special assessments and gross receipts taxes, if any, levied
upon the Public Improvements or upon Elliott’s interest thereon or upon Elliott’s operation
thereof or Elliott’s rental income derived therefrom, provided such taxes and assessments are
levied on the City as owner and/or sublessee of the Public Improvements and provided such
taxes and assessments would have been levied on the City without the existence of this
Agreement. Elliott shall cooperate with the City in any effort to apply for exemption from any
such tax or assessment.
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(© Abatement of Lease Payments on Damage or Condemnation.

(i) Public Improvements. Upon acceptance by the City of the Public
Improvements in Exhibit B-1, the City shall be obligated to continue to make Lease Payments
required by this Lease Agreement notwithstanding accident to or destruction of all or any portion
of the Public Improvements; provided, however, that in the event damage to any portion of the
Public Improvements is such as to cause the Public Improvements to be unusable for municipal
and public purposes, then the City shall have the right to use and occupy the Property, and to use
or rebuild on the Property for municipal purposes, and shall continue its Lease Payments as
otherwise provided in this Agreement.

(i)  Property. In the event damage to any portion of the Property is
such as to cause the Property to be unusable, for municipal and public purposes, then the Lease
Payments shall be abated, in the proportion to which the destroyed or unusable portion the
Property bears to the entire Property, until replacement of such damaged or destroyed portion of
the Property or until repair of such damaged portion of the Property is such as to enable use
thereof.

(d) Consideration. As part of the Broadstone Unit No. 2 Master Development
Plan, Elliott proposes a retail shopping center with two components. One component is a
Regional Mall, know as Palladio, with a minimum of 600,000 gross leasable square feet. The
second component is a Power Center with a minimum of 400,000 gross leasable square feet, and
four or more anchor/major tenants, each with the following characteristics:

e The anchor/major tenants are high-volume, discount destination-type retailers
(e.g., warehouse clubs, major home improvement and office supply outlets, and
other high-volume discount retailers);

e A majority of the center’s space is devoted to the anchor/major stores (typically
60% to 85% of gross leasable space);

e Typical power center anchor/major stores include the following: Sam’s Club,
Costco/Price Club, Home Club, Home Depot/Home Base, Office Depot, Toys ‘R’
Us/Kids ‘R’ Us, Circuit City/Silo/Good Guys, Marshall’s/Ross, or their
equivalent.

The Lease Payments pursuant to Section 8(a) shall be for the right to possess and use the
Public Improvements and Property for the previous Rental Period. The Lease Payments shall
constitute the total amount due for said rental Period and shall be paid by the City for and in
consideration of the right of use and occupancy, and the continued quiet use and enjoyment, of
the Public Improvements and Property for and during said annual Rental Period. The parties
have agreed and determined that such Lease Payments represent the fair rental value of the
Public Improvements. In making such determination, consideration has been given to the costs
and timing of construction of the Public Improvements, the uses and purposes which will be
served by the Public Improvements and the benefits therefrom which will accrue to the parties to
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the Agreement and the general public by reason of the Public Improvements, including without
limitation, the benefits of corporate locations and relocations to the City and additional job
creation anticipated by the development of the office and industrial development that will be
facilitated by the Public Improvements. Provided, however, the consideration for the calculation
and payment of the Lease Payments is based on the development and operation of the Project for
retail commercial uses consistent with the planned Power Center and Regional Mall as set forth
in the Broadstone Unit No. 2 Master Development Plan adopted on October 27, 1992, as well as
on the construction and use of the Public Improvements subject to this Lease.

Provided further that if the Project is not developed and operated in a manner
consistent with the Power Center and Regional Mall as proposed by Elliott, then the terms and
conditions for the calculation and payment of the Lease Payments shall no longer apply and an
amendment to this Lease may be required to conform the terms and conditions of the lease in
accordance with the actual development and use of the Project. Until such renegotiation has
been completed, the Lease Payments otherwise due under this Lease shall be paid into an escrow
account, and disbursed in accordance with the parties’ revised agreement. If there is no mutual
agreement as to a revised Lease, the Lease obligations shall cease as to any unperformed
obligations and the City shall retain any Lease Payments paid into the escrow account.

(e) Budget. The City reasonably believes that it will have a need for
the Public Improvements for the duration of the term of the Agreement and it shall take such
action as may be necessary to include, maintain and appropriate funds from which to pay all such
total rental obligations due under the Lease for each Rental Period in its budget for the
appropriate Fiscal Year. The City agrees to deposit all Actual Sales Tax Revenues as defined in
Section 8(a) in the City’s Regional Mall and Power Center Sales Tax Zone Account. The City
shall further take such action as shall be necessary to appropriate funds from the City’s Regional
Mall and Power Center Sales Tax Zone Account for all such rental obligations if funds are
available in this account. In no case shall such obligation constitute a debt of the City for which
the City is obligated to pledge any form of taxation or funds from its General Fund if not
available from the Regional Mall and Power Center Sales Tax Zone Account.

SECTION 9: Additions and Improvements

The City shall have the right during the term of this Lease to make any additions or
improvements to the Public Improvements, to attach fixtures, structures or signs, and to affix any
personal property thereto, provided the use of the Public Improvements for the purposes
contemplated in the Property Lease is not impaired. Title to all personal property and fixtures
placed in or on any of the improvements on the Property shall remain in the City.

Elliott shall not make any additions, improvements, or other changes to the Public
Improvements without prior consent of the City. Any additions, improvements or other changes

shall comply with the encroachment permit rules of the City and the State of California.

SECTION 10: Development of the Project
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As additional consideration for the City’s execution of this Lease and the promise to pay
the Lease Payments described in Section 8 above, Elliott will include, as part of the entitlement
application for the Planned Development (PD) Permit that will be required for the development
of the project and subject to the reasonable approval of City, provisions for the following as part
of such development:

(a) On-site office space available to the City (and particularly, the City’s
Police Department) to be used for coordination of security programs for the Project. Such space
may be used by off-duty or on-duty police officers, the efforts of which shall be supplementary
to the private security personnel to be employed in connection with such development. Nothing
in this Lease Agreement, including the provision of space for the City’s Police Department,
obligates the City to provide any particular level of public services, including police services, to
the project;

(b)  Facilities to enable the free movement of people from the light rail station
planned on the east side of East Bidwell to the Project. Such facilities will be designed and
installed in conjunction with construction and operation of the planned extension of Sacramento
light rail, provided such extension occurs during the term of this Agreement;

(c) Park and ride and multi-modal facilities;

(d) A community room;

(e) Specific community programming commitments, including without
limitation, multi-cultural events, youth oriented events, City historical events, Drug and Gang

Free American Red Ribbon Week, Earthquake Preparedness Week and other such social, cultural
and historical celebrations and observances;

® Entertainment- and amusement-oriented facilities, such as theaters, live
stage, fashion shows, modeling competitions, holiday arrival shows, skating facilities and
bowling centers; and

(g)  Participation in local transportation programs to service the Project, such
as a shuttle to and from Historic Folsom.

SECTION 11: Insurance and Indemnity

The City represents that it is self-insured through its membership and participation in the
Northern California Cities Self Insurance Fund. The City further represents that such insurance
coverage includes public liability insurance against claims for bodily injury or death, or damage
to property occurring upon, on, or about the Public Improvements, once accepted by the City.

The City shall not cancel or materially change its insurance without giving at least sixty
(60) days prior written notice to Elliott.
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In addition to any insurance carried pursuant to this Section, City agrees to and shall hold
harmless, indemnity and defend Elliott, its officers, agents, employees, and representatives from
liability for damage or claims for damage for personal injury, including death, and claims for
property damage which may arise from activities on or otherwise in connection with the Public
Improvements once accepted by the City except for such injury or damage which is a result of
construction for which Elliott is responsible.

Elliott shall indemnify and hold harmless City from any and all loss, damage or
liability resulting from Elliott’s performance or non-performance of his duties and obligations
under this Agreement, or from the negligence, act or omission of himself, his agents, servants
and employees. Elliott shall, at his own cost and expense, defend any and all action, suits, or
legal proceedings that may be brought or instituted against the City, its officers and employees,
on any such claim or demand, and pay or satisfy any judgment that may be rendered against the
City in any such action, suit, or legal proceedings, or result thereof.

SECTION 12: Prohibition Against Assignment of Lease Payment

(a) Elliott shall not assign, delegate, or transfer all or any portion of their
rights, duties or obligations under this Agreement to a third party, without the prior written
approval of the City. The City’s approval will not be unreasonably withheld.

b All of the terms, covenants and conditions of this Agreement shall be
binding upon and shall inure to the benefit of Elliott and any approved successor in interest of
Elliott. Whenever the term “Elliott” is used herein, such term shall include any other lawfully
approved successor in interest of Elliott.

SECTION 13: Eminent Domain

If all or any portion of the Public Improvements with or without the Property shall be
taken under the power of eminent domain, the Lease shall continue in full force and effect and
shall not be terminated by virtue of such taking (and the parties waive the benefit of any law to
the contrary). Any award made in eminent domain proceedings for the taking or damaging of
the Property and/or Public Improvements in whole or in part shall be awarded to the City. The
City acknowledges and agrees hereby that it shall not institute eminent domain proceedings to
acquire Elliott’s leasehold interest in the Property and/or the Public Improvements, or any
portion thereof.

SECTION 14: Liens

After acceptance of the Public Improvements by the City, the City shall pay or cause to
be paid, when due, all sums of money that may become due for, or purporting to be for, any
labor, services, material, supplies or equipment alleged to have been furnished or to be furnished
to or for, in, upon or about the Public Improvements and which may be secured by any
mechanics’, materialman’s or other lien against the Improvements, and/or Elliott’s interest
therein, and shall cause each such lien to be fully discharged and released, excluding any such
liens relating to Elliott’s construction of the Public Improvements. Provided, however, that if the
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City and/or Elliott desires to contest any such lien, this may be done, and if such lien shall be
reduced to final judgment and such judgment or such process as may be issued for the
enforcement thereof, is not promptly stayed, or if so stayed and said stay thereafter expires, then,
and in any such event, the City shall forthwith pay and discharge said judgment. Elliott shall
cooperate with the City’s efforts to discharge and release any liens pursuant to this Section 14
and shall discharge and release or cause to be discharged and released any liens created or
suffered to be created by Elliott on or against the Public Improvements.

SECTION 15: Quite Enjoyment

The parties hereto mutually covenant and agree that the City, by keeping and performing
the covenants and agreements herein contained, shall at all times during the term, peaceably and
quietly, have, hold and enjoy the Public Improvements.

SECTION 16: Waiver

The waiver by either party of any breach by the other party of any term, covenant or
condition hereof shall not operate as a waiver of any subsequent breach of the same or any other
term, covenant or condition hereof.

SECTION 17: Default by City

If (a) City shall fail to pay any Lease Payment payable hereunder within thirty (30) days
from the date such rental is due and payable; or (b) City shall fail to keep any other terms,
covenants or conditions herein for a period of thirty (30) days after written notice thereof from
Elliott to City, then in any of such events, City shall be deemed to be in default hereunder.

If City should, after notice, fail to remedy any default with all reasonable dispatch, not
exceeding thirty (30) days from the date of such notice, then Elliott shall have the right, at its
option, without any further demand or notice to bring an action to recover Lease Payment as it
becomes due pursuant to Section 8 hereof, without terminating this Lease or City’s right to
possession of the Public Improvements.

SECTION 18: Default by Elliott

If (a) Elliott shall fail to keep any terms, covenants or conditions herein for a period of
thirty (30) days after written notice hereof from City to Elliott, then, and in any such events
Elliott shall be deemed to be in default hereunder; or (b) if Elliott should, after notice, fail to
remedy any default with all reasonable dispatch, not exceeding thirty (30) days from the date of
such notice, then City shall have the right, at its option, without any further demand or notice, to
bring an action to enforce its rights under this Lease, without terminating this Lease or Elliott’s
right to payments. Notwithstanding the foregoing, Elliott’s right to Lease Payments may be
modified as provided in Section 8 of this Agreement.

SECTION 19: Attorneys’ Fees
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In any arbitration or action arising as a consequence of or because of any default by a
party under this Agreement, the prevailing party shall be entitled to all costs and expenses,
including reasonable attorneys’ fees and costs of suit in equity or action at law to enforce the
terms and conditions of the Agreement. Proper venue for any arbitration or action connected
with this Agreement shall be Sacramento County.

SECTION 20: Recordation and Filing

This Agreement shall be recorded and filed or shall be caused to be recorded and filed by
the City.

SECTION 21: Execution; Entire Agreement

This Lease may be simultaneously executed in any number of duplicate originals, each of
which when so executed shall be deemed to be an original. This Lease consists of 19 pages and
four exhibits (Ex. A, B-1, B-2, & C) which constitute the entire understanding and agreement of
the parties regarding the subject matter hereof. This Lease Agreement integrates all of the terms
and conditions mentioned herein or incidental hereto, and supersedes all negotiations or previous
agreements between the parties with respect to all or any part of the subject matter hereof.

SECTION 22: Indemnification

If this Agreement is challenged by a third party, Elliott shall defend, indemnify, and hold
harmless the City and its agents, officers and employees from any claim, action or proceeding
against the City or its agents, officers and employees to attack, set aside, void, invalidate or annul
all or part of this Agreement.

SECTION 23: Validity

If for any reason this Agreement shall be held by a court of competent jurisdiction void,
voidable, or unenforceable by Elliott or by the City, or if for any reason it is held by such a court
that the covenants and conditions of the City or Elliott hereunder, including the covenant to pay
rents hereunder, is unenforceable for the full term hereunder, then and in such event for and in
consideration of the right of the City to possess, occupy and use the Public Improvements and
the right of Elliott to occupy the Project, which rights in such event are hereby granted, this
Agreement shall thereupon become, and shall be deemed to be, a lease from year to year under
which the annual rentals herein specified will be paid by the City and Elliott, respectively.

SECTION 24: Headings

Any heading preceding the texts of the several Sections hereof shall be solely for
convenience of reference and shall not constitute a part hereof, nor shall they affect its meaning,
construction or effect.

SECTION 25: Notices
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All notices, statements, demands, requests, consents, approvals, authorizations, offers,
agreements, appointments or designations hereunder by either party to the other shall be in
writing and shall be sufficiently given and served upon the other party, if sent by United States
registered mail, return receipt requested, postage prepaid and addressed as follows:

City: City of Folsom, City Hall Elliott: Elliott Homes
50 Natoma Street 80 Iron Point Circle, Suite 110
Folsom, California 95630 Folsom, California 95630
Attention: City Manager Attention: Harry C. Elliott, III
With a copy to:
City of Folsom

50 Natoma Street
Folsom, California 95630
Attention: Finance Director

Either Party may amend its address by providing the other with written notice.

SECTION 26: Concurrence and Acceptance by Well Fargo Bank, N.A.

As Elliott and Wells Fargo Bank, N.A. (Wells Fargo) have entered into an assignment
agreement which requires Wells Fargo’s consent to any modification of the Lease Agreement,
this Amendment is expressly conditioned on Elliott obtaining Wells Fargo’s written consent to
the Amendment. Without Wells Fargo’s written consent, this Amendment is of no force and

effect.

End of Amendment No. 2 to the Broadstone No. 2 Public Improvement Lease Agreement.
Signature page follows.
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IN WITNESS WHEREOF, the parties hereto have caused this Amendment to the
Agreement to be duly executed.

ELLIOTT HOMES, INC., an Arizona Corporation (If a corporation, must be signed by two officers of the

corporation per Corporations Code section 313.)

3/2//0 B —O3802]
Date Tax [.D. Nysbe

Signature S/gnature
Print Name \ Prmt Name

qﬂ-_ei/‘vmr‘ 4
Title Title

CITY OF FOLSOM, A Municipal Corporation:

344 e / /%

Date / 7/ }[rry )&illler City Manager

Approved as to Form: Approved as # Cont

%3/23"0 - 2tz - 3//7//0
Bruce C Cline, City Attorney Date Jlmpréncxs, Fifiance Director Date
Consent to Amendment: Attests:

< A L — Qbuaﬁa.é{lfmmuﬂA > 3o
Wells Fargo Bank, N.A. Date Christa Freetrdntle, City Clerk Date

Terri L. Black, Vice President

NOTICE: SIGNATURE(S) MUST BE NOTARIZED.

A certificate of acknowledgment in accordance with the provisions of civil code section 1189 must be attached for
each person executing this agreement. California Civil Section provides, at part (b): "Any certificate of
acknowledgment taken in another place shall be sufficient in this state if it is taken in accordance with the laws of
the place where the acknowledgment is made."

Page 17 of 18



" CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT

State of California

SS.
County of {Sacramento

On IMarch 25,2010 before me, |Sheri Hassell, Notary Public

personally appeared Terri L. Black

Name(s) of Signer(s)

who proved to me on the basis of satisfactory evidence to be the person(sywhose namets}is/are-subscribed to the within
instrument and acknowledged to me that he/she/they executed the same in-his/her/their authorized capacitytes), and
that by tris/her/their signature(s) on the instrument the person(s), or the entity upon behalf of which the persons) acted,
executed the instrument.

| certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing paragraph is true and
correct.

WITN nd and official seal.

\ ol
=Y e
Signature of Nc}tary Public

COMM. #1763881

%] Notary Pubfic-California
SACPAMENTO COUNTY

My Comm. Exp. Sept 24, 2011

Lis3

Place Notary Seal Above

OPTIONAL:

Though the information is not required by law, it may prove valuable to persons relying on the document and could prevent
fraudulent removal and reattachment of this form to another document.

Description of Attached Document

Title or Type of Document: IAmendment No. 2 to Broadstone No. 2 Public Improvements Lease Agreement

Document Date: IMarch 2,2010 Number of Pages: {18

Signer(s) Other Than Named Above:

Capacity(ies) Claimed by Signers

Signer's Name: |Terri L. Black

RIGHT THUMBPRINT

[~ Individual OF SIGNER
L ] Top of thumb here

JX: Corporate Officer - Title(s): VlcePreS|dent
[~ Partner- [ Limited | : General
[ Attorney-in-Fact

Signer is Representing: |Wells Fargo Bank, N.A.




CALIF I ALL-PURPO E OWLEDGMENT

State of California
County of __ S>CG C{OWWLN #C)

on et a'tzl‘/\fooefore me, \I(‘\,(({’,{ L. ﬁgb\ N@Wﬁ/ \PUb‘tO

Date Here Insert Nameland Title of the Officer
personally appeared K e ¥ \[ Lo \M v \\%\/
[ VName(s)’of Signer(g)

who proved to me on the basis of satisfactory evidence to
be the person{g) whose name(s} isfare subscribed to the
within instrument and acknowledged io me that
he/strertiey” executed the same in his/herAReir authorized
capacity(ies¥; and that by his/hes#heir signature(g) on the
instrument the person(gy, or the entity upon behalf of
which the person(g} acted, executed the instrument.

LYDIAL FISH ¢ .

2 Comm. # 1827784 0 | certify under PENALTY OF PERJURY under the laws
] NOTARY FUSLIC. CALIFORNIA = of the State of California that the foregoing paragraph is
My Conm. Exp. Dec. 30, 0123 t true and correct.

WITNESS m%and ofﬂcnal seal.

Signature m
Place Notary Seal Above Sngnalure of Notary Public

OPTIONAL

Though the information below is not required by law, it may prove valuable fo persons relying on the document
and could prevent fraudulent removal and reattachment of this form to another document.

Description of Attached Document

Title or Type of Document:

Document Date: Number of Pages:

Signer(s) Other Than Named Above:

Capacity(ies) Claimed by Signer(s)

Signer's Name: Signer's Name:

O Individual O Individual

[0 Corporate Officer — Title(s): (0 Corporate Officer — Title(s):

O Partner — J Limited [J General O Partner — [ Limited [J General RIGHT THUMBPRINT
[0 Attorney in Fact OF SIGNER [J Attorney in Fact OF SIGNER

00 Trustee Top of thumb here [ Trustee Top of thumb here
O Guardian or Conservator O Guardian or Conservator

O Other: O Other:

Signer Is Representing: Signer Is Representing:

A A AR R R A A AR AR AR AN AR A A N A A S AR A A S A N A S A S A N A A A A A A S A S A A N AR A S ALK,

©2007 National Notary Association 9350 De Soto Ave., P.O. Box 2402 * Chatsworth, CA 91313-2402 « www.NationalNotary.org Item #5907 Reorder: Cali Toll-Free 1-800-876-6827

@
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CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT

State of California

County of ISacramento

On |March 3,2010 before me, |Rebecca Michelle Palmieri

personally appeared] Stephen Hemington

Name(s) of Signer(s)

who proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within
instrument and acknowledged to me that he/she/they executed the same in his/her/their authorized capacity(ies), and
that by his/her/their signature(s) on the instrument the person(s), or the entity upon behalf of which the person(s) acted,
executed the instrument.

| certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing paragraph is true and
correct.

WITNESS my hand and official seal. ~ REB MICHELLE PALMIERI
COMM #1663276 m

Aprsa N chedbe (T pr G B, |

Signature of Notary Public

Place Notary Seal Above

OPTIONAL

Though the information is not required by law, it may prove valuable to persons relying on the document and could prevent
fraudulent removal and reattachment of this form to another document.

Description of Attached Document

Title or Type of Document:

Document Date: |March 2,2010 Number of Pages: {18

Signer(s) Other Than Named Above:

Capacity(ies) Claimed by Signers

Signer's Name: {Stephen Hemington

RIGHT THUMBPRINT

[~ Individual OF SIGNER
. Top of thumb here

[~ Partner- [ Limited [ General

[ Trustee
[ Guardian or Conservator

[ Other:

Signer is Representing: lEIIiott Homes, Inc., An Arizona Corporation




CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT

State of California

County of ISacramento

On IMarch 3,2010 before me, |Rebecca Michelle Palmieri

personally appeared ] Harry C. Elliott Ill

Name(s) of Signer(s)

who proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within
instrument and acknowledged to me that he/she/they executed the same in his/her/their authorized capacity(ies), and
that by his/her/their signature(s) on the instrument the person(s), or the entity upon behalf of which the person(s) acted,
executed the instrument.

| certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing paragraph is true and
correct.

WITNESS my hand and official seal.

Signature of Notary Public

Place Notary Seal Above

OPTIONAL

Though the information is not required by law, it may prove valuable to persons relying on the document and could prevent
fraudulent removal and reattachment of this form to another document.

Description of Attached Document

Title or Type of Document: |Amendment to Broadstone No. 2 Public Improvements Lease Agreement

Document Date: |March 2, 2010 Number of Pages: {18

Signer(s) Other Than Named Above:

Capacity(ies) Claimed by Signers

Signer's Name: |Harry C. Elliott il

RIGHT THUMBPRINT

[ Individual OF SIGNER
! Top of thumb here

[T Partner- [ Limited [ General
[ Attorney-in-Fact

[ Trustee

[~ Guardian gr Conservator

[ Other:

Signer is Representing: lEIIiott Homes, Inc., An Arizona Corporation




Exhibits: “A”  Description of Property
“B-1" Description of Public Improvements (short-term)
“B-2” Description of Public Improvements (long-term)
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EXHIBIT “A"
PROPERTY DESCRIPTION

December 7, 1993

The “Property* described in the Lease Agreement to which this Exhibit is attached means
and refers to that certain real property comprised of the outside 21 feet within the
Irrevocable Offer of Dedications (IOD's) as shown on the prefiminary Final Subdivision
Map for the Broadstone Unit No. 2 subdivision attached hereto and made a part hereof
and on which the public improvements described on Exhibits B-1 and B-2 to the Lease
Agreement are to be located, and more particularly described as follows:

. The outside 21 feet of the East Bidwell Strest 10D, on the west side of said street,
from Clarksville Road to Broadstone Parkway.

. The outside 21 feet of the East Bidwell Street |OD, on the west side of said street,
from Broadstone Parkway to fron Point Road.

. The outside 21 feet of the iron Point Road 10D, on each side of said road, from
East Bidwell Street to 200 feet west of the intersection of Broadstone Parkway and

Iron Point Road.

. The outside 21 feet of the Broadstone Parkway 10D, on each side of said road,
from East Bidwell Street to Clarksville Road.

. The outside 21 feet of the Broadstone Parkway |OD, on the east side of said road,
from Clarksville Road to lron Point Road.

) The outside 21 feet of the Clarksville Road 10D, on the east side of said road,
from East Bidwell Street to Broadstone Parkway.

Upon recordation of the final subdivision map for said subdivision, this description of the
Property shall be deemed amended to refer to said Property in Broadstone Unit No. 2,
by reference to the Book and Page of the Official Maps, in which. such map has then

been recorded.

Exhibit A Page 1 The Spink Corporation
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EXHIBIT B-1

DESCRIPTION OF PUBLIC IMPROVEMENTS

December 7, 1993

IRON POINT ROAD

Frontage Improvements from East Bidwell Street to Broadstone Parkway, along both
sides of the street, including 12 feet of pavement, curb, gutter, sidewalk, streetlights, and

landscaping.

BROADSTONE PARKWAY

Frontage improvements from East Bidwell Street to Clarksville Road, along both sides of
the street, including 12 feet of pavement, curb, gutter, sidewalk, streetlights, and

landscaping.

EAST BIDWELL STREET

Frontage Improvements from Broadstone Parkway to lron Point Road, along the
southwest side, including 12 feet of pavement, curb, gutter, sidewalk, streetlights, and

landscaping within landscape corridor.

INTERSECTION SIGNALIZATION

Signal at Broadstone Parkway and East Bidwell Street.

The Spink Corporation
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EXHIBIT B-2

LIST OF PUBLIC IMPROVEMENTS

December 7, 1993

4

EAST BIDWELL STREET

Frontage imgcrovements from Clarksville Road to Broadstone Parkway, along the
southwes: sice of the strest, including 12 fest of pavement, curb, gutter, sidewalk,
ireetlights, and landscaping within the landscape corridor. '

BROADSTONE PARKWAY

Frontage imgrovements from Clarksville Road to Iron Point Road, along the east side of
the strest including 12 fest of pavement, curb, gutter, sidewalk, strestiights, and
landscaping within the landscape corridor. : :

CLARKSVILLE ROQAD

Frontage improvements from East Bidwell to Broadstone Parkway along the east si&{e 9\‘
the street including 12 feet of pavement, curb, gutter, sidewalk, and landscaping within

the landscape corridor.

INTERSECTION SIGNALIZATION

Signal at Ircn Point Road and East Bidwell Street.




